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Analysis:

Litigation Analytics—A Helpful Decision-Making Tool
by Jennifer Marsh  
Legal Analyst, Bloomberg Law 
March 30, 2021

These days, there is much talk about the benefits of, 
or concerns about, emerging technologies in the 
legal industry. But how useful are litigation analytics 
to lawyers (and their clients) in everyday practice?

Analytical tools help lawyers make data-driven 
decisions. And, while analytics do not replace 
the need for attorneys to exercise their judgment 
and utilize their experience, these tools provide 
valuable information to consider when making 
strategic decisions. To demonstrate this use case, 
the following will show how litigation analytics 
could play a role in helping an attorney decide 
whether to file a motion to dismiss.

Practical Application
In Re: Juul Labs Inc., Marketing, Sales Practices, 
and Products Liability Litigation, is a large 
multidistrict litigation (MDL) pending in the U.S. 
District Court for the Northern District of 
California against e-cigarette maker Juul Labs Inc.
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Northern District of California shown as a proportion of all federal 
cases where Juul Labs is a defendant, from October 2018 throught 
February 2021.
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In the context of that MDL, Juul, the Altria Group 
Inc., and others filed what were characterized as 
a “first wave” of motions to dismiss. On Oct. 23, 
2020, Judge William Horsley Orrick III considered 
the motions, granting them in part and denying 
them in part with leave to amend. Perhaps as a 
consequence of that ruling, the rate of complaint 
filings thereafter dramatically spiked. 

From Oct. 2, 2019, when the MDL was transferred 
to the district, through September 2020, plaintiffs 
filed complaints against Juul at an average rate 
of 99 a month. After the first wave of motions 
to dismiss were decided, from November 2020 
through February 2021, that rate in the district 
more than doubled to 237, peaking in December 
2020 with 460 complaints filed. As seen in the 
graph, these cases also converged on the Northern 
District of California; almost all of their litigation 
activity was filed in or transferred to that district.

Another Tool in the Toolbox
Traditionally, before filing a motion like a motion 
to dismiss, an attorney would likely consider the 
strength of the legal argument, the attorney’s 
experience with similar matters, the attorney’s 
experience with the judge or adversary, the cost 
of preparing the motions, and what can be gained 
from either the filing or success of the motion. 
In some cases, maybe filing the motion will spur 
settlement discussions. In others, perhaps winning 
the motion, even in part, would streamline the claims 
and thereby limit the costs expended in discovery.

Now, with litigation analytics widely available to 
add to those traditional considerations, lawyers 
may also routinely consider:

• What is the grant rate of a motion to dismiss in 
the U.S. District Court for the Northern District 
of California?

• What is the grant rate of a motion to dismiss for a 
case with similar legal issues?

• What is the grant rate of a motion to dismiss 
before U.S. District Court Judge William Horsley 
Orrick III?

https://www.bloomberglaw.com/product/BLPG/document/X4C0P3L0000000?utm_source=ANT&utm_medium=ANP
https://www.bloomberglaw.com/public/document/InReJuulLabsIncMarketingSalesPracticesandProductsLiabilityLitigat?doc_id=X1Q6O4J7BD82&utm_source=ANT&utm_medium=ANP
https://www.bloomberglaw.com/public/document/InReJuulLabsIncMarketingSalesPracticesandProductsLiabilityLitigat?doc_id=X1Q6O4J7BD82&utm_source=ANT&utm_medium=ANP
https://www.bloomberglaw.com/product/blaw/litigation/analytics/courts/8c04e1b5d15432c3da22b98f87d24d76/motion_outcomes
https://www.bloomberglaw.com/product/blaw/litigation/analytics/courts/8c04e1b5d15432c3da22b98f87d24d76/motion_outcomes
https://www.bloomberglaw.com/product/blaw/litigation/analytics/courts/8c04e1b5d15432c3da22b98f87d24d76/motion_outcomes
https://www.bloomberglaw.com/product/blaw/litigation/analytics/companies/c14332adefcb1891f60dbc98bf8f4b8f?utm_source=ANT&utm_medium=ANP
https://www.bloomberglaw.com/product/blaw/litigation/analytics/companies/41a25a062278ae92a295ea8a07543e1d?utm_source=ANT&utm_medium=ANP
https://www.bloomberglaw.com/product/blaw/litigation/analytics/companies/41a25a062278ae92a295ea8a07543e1d?utm_source=ANT&utm_medium=ANP
https://www.bloomberglaw.com/product/blaw/litigation/analytics/judges/b77cdd1eef7294e804c9ef3267edce1d?utm_source=ANT&utm_medium=ANP
https://www.bloomberglaw.com/public/document/InreJuulLabsIncNo19md02913WHO2020BL4112292020UsDistLexis197766202?doc_id=X1KVH2T50000N
https://www.bloomberglaw.com/public/document/InreJuulLabsIncNo19md02913WHO2020BL4112292020UsDistLexis197766202?doc_id=X1KVH2T50000N
https://www.bloomberglaw.com/product/blaw/litigation/analytics/courts/8c04e1b5d15432c3da22b98f87d24d76/motion_outcomes?utm_source=ANT&utm_medium=ANP
https://www.bloomberglaw.com/product/blaw/litigation/analytics/courts/8c04e1b5d15432c3da22b98f87d24d76/motion_outcomes?utm_source=ANT&utm_medium=ANP
https://www.bloomberglaw.com/product/blaw/litigation/analytics/courts/881f6fcdfe439ec9406eb2b4258202a7/motion_outcomes?utm_source=ANT&utm_medium=ANP
https://www.bloomberglaw.com/product/blaw/litigation/analytics/judges/b77cdd1eef7294e804c9ef3267edce1d?utm_source=ANT&utm_medium=ANP
https://www.bloomberglaw.com/product/blaw/litigation/analytics/judges/b77cdd1eef7294e804c9ef3267edce1d?utm_source=ANT&utm_medium=ANP
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Using analytics to help answer these questions will 
not predict how the judge will actually decide the 
motion—analytics are not a crystal ball. But, analytics 
can provide insight into how likely the judge is to 
decide the motion, which is another data point to 
consider when advising clients on strategy.

Analyzing the Juul case as an example, at the time 
of this writing (analytics will shift as more motions 
are decided), motions to dismiss in this district are 
granted 54.4% of the time, a little better than a 
coin toss. Motions to dismiss with products liability 
issues filed before this specific judge, however, are 
only granted in their entirety 26.3% of the time. 
But Judge Orrick grants motions to dismiss in part 
52.6% of the time, and fully denies them only 21.1% 
of the time. Taking these numbers together, it is 
less likely, in a case like Juul, that Judge Orrick 
would either fully deny or fully grant a motion to 
dismiss. Instead, he is most likely to grant in part, 
and deny in part.

Given what is most likely, it then comes down 
to what an attorney (and an informed client) 
determines to be most beneficial to the case. If 
having any part of the motion granted, and at least 
some claims removed, would be considered a win 
for the defendants, then it might be worth the risk 
to file. On the other hand, if a denial, even in part, 
potentially could open the door to an avalanche of 
claims, filing the motion may be deemed not worth 
the risk.

Balancing the Scale
Probability is not dispositive either way. An attorney 
still needs to use experience and research to weigh 
the options. What litigation analytics provides 
instead is something else to add to the scale when 
advising clients.

And, with probability tools now readily available, 
attorneys can easily consider this statistic and 
provide the information to their clients with the 
click of a mouse.

If you would like to learn more about how to use 
Litigation Analytics, see the Core Litigation  
Skills Toolkit.

https://www.bloomberglaw.com/product/blaw/litigation/analytics/courts/8c04e1b5d15432c3da22b98f87d24d76/motion_outcomes?utm_source=ANT&utm_medium=ANP
https://www.bloomberglaw.com/product/blaw/litigation/analytics/judges/b21983c51dcd80120d98bfdc57bfa50e?utm_source=ANT&utm_medium=ANP
https://www.bloomberglaw.com/product/blpg/page/blic_core_skills_toolkit?utm_source=ANT&utm_medium=ANP
https://www.bloomberglaw.com/product/blpg/page/blic_core_skills_toolkit?utm_source=ANT&utm_medium=ANP
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Professional Perspective

Persuasive Brief Writing
Contributed by Gerard J. Cedrone, William E. Evans, 
and Jaime A. Santos, Goodwin 

A partner has asked you to draft a brief. Maybe it’s 
a memorandum of law in support of a motion to 
dismiss. Maybe it’s a lengthy appellate brief, or a 
concise mediation statement. Your exact approach 
will probably differ depending on the forum, the 
issue, and the stage of litigation. But no matter 
what type of brief you’re writing, the underlying 
goal is the same: to persuade the court or tribunal. 
Below are some suggestions to help you succeed.

Before Drafting
Some of the most important work on a persuasive 
brief happens before you begin to draft. Even with 
the pressure of a deadline, it’s important to lay the 
foundation for your writing.

Read Up
Great writers are often avid readers. One way 
to develop your brief-writing skills—even before 
receiving a specific assignment—is to read good 
writing by others.

Take the time to read briefs by experienced 
lawyers in your practice area or judicial opinions 
by judges known for their strong writing. And try 
to make a habit of it, even when things get busy. 
See an interesting case in the news? Consider 
downloading the opinion or perusing the briefs. 
Spending time with persuasive writing can help you 
figure out what works—and what doesn’t.

And don’t forget non-legal writing: While there are 
important differences between a legal brief and 
your favorite novel, you can pick up good writing 
habits from authors in any field.

Find an Exemplar
Once you have a specific writing assignment, you 
might also want to identify sample documents to 
help you get your bearings.

Whether it’s your office’s internal work product or 
a brief available online, a reliable exemplar can 

show how others have proceeded when practicing 
in the same court or tackling the same issue. 
This is particularly true if you’re asked to write a 
specialized brief—like a request for interlocutory 
review or a petition for writ of certiorari or 
mandamus—that may look different from your 
typical merits brief. In addition to sparking 
ideas and helping you frame your own thinking, 
experienced practitioners’ past work can also serve 
as a model for more nitpicky things like compliance 
with local rules or formatting requirements.

Beware the limits of this strategy, though: Just 
because one lawyer in one case wrote a brief 
in a particular way doesn’t mean it’s correct (or 
translatable to your case). Still, a trustworthy 
example or two can be a great starting point.

Develop A Plan
You’ll obviously need to get up to speed on the 
law and the facts of your case to craft a persuasive 
brief. But even after you’ve finished learning the 
record and familiarizing yourself with the applicable 
law, there’s still one more step before you start 
writing in earnest: planning the draft.

There’s no one-size-fits-all approach here. Some 
people like to do detailed outlines; others find 
it more helpful to jot down high-level notes; still 
others prefer to talk through the issues. Whatever 
your preferred method, it’s important to organize 
your thoughts. Taking the time to think through 
the steps of your argument—the points you’ll need 
to make and the order in which you should make 
them—will pay off in the long run, avoiding surprises 
that can slow down your drafting or require a late-
stage rewrite.

Drafting—The Big Picture
The time has come to put pen to paper and begin 
drafting the brief itself. Here are three big-picture 
points to keep in mind as you write.

Think About Structure
One crucial—and occasionally overlooked—aspect 
of brief writing is structure. In briefing an issue, 

https://www.goodwinlaw.com/professionals/c/cedrone-gerard
https://www.goodwinlaw.com/professionals/e/evans-william
https://www.goodwinlaw.com/professionals/s/santos-jaime
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your goal is not only to muster the best legal 
and factual support for your position, but also to 
present your points in a way that the reader can 
easily understand. The person reading your brief 
(whether a judge, a clerk, an arbitrator, or someone 
else) is likely to be busy. The last thing you want is 
for that person to grow frustrated trying to figure 
out how your argument fits together.

At the highest level, you should make sure the 
principal points or major headings of your brief are 
strategically organized. Sometimes that will mean 
leading with your strongest point. In other cases, 
that will mean leading with an issue that logically 
precedes the other issues (such as a jurisdictional 
issue like standing). Whatever your particular case 
requires, the key is making sure your arguments 
have a logical flow that is apparent to the reader.

Structure is important at the paragraph and 
sentence level, too. To the extent possible, try to 
organize each paragraph and sentence around 
a single idea. Strong topic sentences help in this 
regard: Beginning each paragraph with a clear 
introductory sentence can focus your writing 
and make it easier for the reader to follow along. 
Transition words and phrases are also crucial; they 
allow the reader to see how each paragraph and 
sentence relates to the one that came before. The 
goal is to make it easy on the reader: The more 
quickly the reader can grasp your argument, the 
more time that person can spend engaging with 
its substance.

Be Confident, But Also Candid
Brief writing can differ from other, more objective 
forms of legal writing. While a memo to a client 
or a senior colleague strives to provide a neutral, 
evenhanded assessment of a legal issue, a brief is 
fundamentally persuasive writing. Your goal is to 
confidently stake out your position.

But be careful not to overdo it. While you’ll want 
to present your position as the clear winner, it is 
important not to oversimplify or sacrifice nuance. 
Legal arguments are often complex, and your 
brief will be less persuasive without full and fair 
treatment of complicated issues. It is also important 
to be candid in your treatment of the issues. The 
court will usually find the weak points in your 
argument, and ethics rules like ABA Model Rule of 
Professional Conduct 3.3 often require you to 

disclose adverse legal authority. So don’t sweep 
bad cases or the other side’s best points under the 
rug; instead, address those issues head-on.

Know Your Audience
By the time you’re drafting a brief, you will certainly 
know the facts of your case—and may well know 
the law involved in your case—better than the 
decisionmaker. As you write, try to think about 
what that person is likely to know and what that 
person will find unfamiliar and draft accordingly. 
For example, a trial judge who regularly hears 
dispositive motions probably doesn’t need a 
two-page recitation of the summary-judgment 
standard. But a generalist judge might need some 
background on a rarely cited statutory subsection 
at issue in your case.

The more specialized your practice area, the harder 
it is to achieve this perspective. Getting input from 
others after the brief is drafted can help to make 
sure you’ve struck the right balance between over- 
and under-explaining the issues in your brief.

Drafting—The Finer Points

Style
The actual work of drafting inevitably raises 
questions of style that are as important as they 
are nuanced and personal. Every veteran brief 
writer has an opinion on effective style (and the 
stronger the writer, likely the stronger the opinion). 
Nevertheless, there are commonly accepted 
precepts for strong brief writing. Here are some:

• Keep it short and simple. Concision is difficult. 
But it is almost always more precise and 
persuasive than writing mired in thickets of 
complex syntax. So strive to make your sentences 
crisp and direct. Often, the solution is as simple 
as breaking up a long sentence into a number 
of shorter, sharper sentences. The principle that 
simpler is normally better extends to diction, too. 
Keep your language as ordinary and jargon-free 
as you can without losing precision. Lawyers 
inevitably have to use technical language, both 
from their own profession and others, in briefs—
which is all the more reason to avoid doing so 
when it isn’t absolutely necessary. In short, write 
sentences and use language that any intelligent 
reader—whether a federal judge or a layperson—
will readily understand.
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•  Be tough, not mean. Litigating is necessarily 
contentious. And while brief writing may seem 
like the most genteel part of the job, it’s still 
important not to hold your punches. Say directly 
when your adversary is wrong on the law or the 
facts, and push back when the other side distorts 
your position. But pick your battles thoughtfully. If 
you spend most of your brief criticizing the other 
side over minor or peripheral issues, then the 
judge will suspect your core arguments are weak. 
And be polite. Your point that the other side has 
it backwards will be all the more powerful if made 
firmly but respectfully, and without hyperbole.

• Use emphasis sparingly. It’s not uncommon 
to overuse emphasis in the first draft. At that 
stage of the writing process, you are often still 
discovering your strongest points, and you may 
still be in the process of convincing yourself of 
your arguments. But emphasis in every other line 
of a brief amounts to no emphasis at all; reserve 
it for those critical moments where it will make 
a difference. Likewise, be consistent in your 
choices: If you italicize in one part of the brief, 
don’t bold or underline in another. And don’t 
pile on the forms of emphasis: No one enjoys 
reading bold, italicized, underlined text—OR 
WORSE, ALL CAPS.

• Use analogies, but carefully. Analogies are like 
dynamite: explosively effective, but dangerous in 
inexpert hands. When using analogies (whether 
as rhetoric, or to connect two different legal 
principles), make sure the connection being 
asserted is rock-solid.

• Avoid gratuitous cultural references. 
Unnecessary cultural allusions often fall flat. This 
goes for references to popular and high culture 
alike. Odds are that a judge is not going to 
consider your favorite line from Hamilton or Cole 
Porter or Don Giovanni dispositive of the case—
and worse, the judge may well find it distracting 
or insufficiently serious.

Substance
Drafting also requires you to make difficult choices 
about substantive citation of case law. Here are tips 
for using cases effectively:

• Resist string cites. String cites can seem 
powerful, especially when trying to convince 
yourself in your first draft that you are right on the 

law. How can the court fail to be impressed that 
so many authorities agree with you? The problem 
is that a glut of cites, especially when each is 
followed by lengthy parenthetical explanations, 
tends to discourage the reader from carefully 
engaging with any of the authorities at all. Unless 
your point is to establish that some number of 
jurisdictions has decided an issue (e.g., “Every 
circuit to have considered this question has . . .”), 
consider discussing in depth a few cases that you 
really believe are decisive.

• Don’t be afraid of out-of-jurisdiction cases. If 
there is no controlling authority on the relevant 
question in your jurisdiction, but there is an 
opinion from another jurisdiction that is great for 
your position, you should probably use it. But you 
need to lay the groundwork for it by explaining 
why the persuasive authority accords with 
principles that already govern in your jurisdiction.

• Deal appropriately with bad case law. In 
addressing adverse authority, you will often want 
to explain why the bad authority does not apply to 
the facts or circumstances of your case. But don’t 
be afraid of saying when a decision that is not 
binding in your jurisdiction is wrong. The natural 
first instinct may be to distinguish an inconvenient 
opinion, but if the only distinctions are strained 
or immaterial, you’ll lose credibility by relying on 
them. Judges understand that courts can get it 
wrong—especially if it’s not their court.

• Think carefully before using unpublished 
authority. If an unpublished opinion is the best 
or only authority you have, you probably want 
to use it, especially if it’s closely on point. But 
a published case is always going to be better, 
particularly for appellate decisions, so you should 
limit use of unpublished authorities to where they 
fill some gap in the argument. And always make 
sure you know the rules for citation of unpublished 
authority in your jurisdiction. For example, you 
can’t cite unpublished decisions of the California 
Courts of Appeal in California state court, but you 
can cite the same decisions if you find yourself 
arguing a point of California law in federal court. 
In some federal circuits, pre-2007 unpublished 
decisions can be cited only for certain purposes; 
in others, all unpublished decisions are fair game 
as persuasive authority. Some courts even require 
you to submit paper copies of any unpublished 
decisions cited in your brief.
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•  Got writer’s block? Take a walk. If you’re 
struggling with a compelling introduction or the 
most appropriate structure for your key argument 
is confounding you, you’re not alone. Everyone 
gets writer’s block from time to time. Sometimes 
the best way to get over it is to get away from it. 
Taking a short walk outside or finding another 
way to unplug for a minute can often help 
everything fall into place in your mind.

Editing
Effective editing is just as important as writing 
a strong first draft. And it is difficult to edit well 
without achieving some critical distance from 
the draft. So it is always best, though not always 
possible, to take a break from the draft and return 
with fresh eyes. If that isn’t an option, try to get 
someone you trust who wasn’t closely involved in 
the first draft to give it a careful read.

When you or anyone else is at the editing phase, 
remember that it is important to edit both for style 
and substance, and it often makes sense to divide 
rounds of re-reading and editing by the type of edits 
you want to focus on (e.g., first editing the substance 
of the argument and then editing for style or typos). 
Some writers would say that the real work of writing 
a brief is in the editing—so don’t be alarmed if you 
find your first draft needs significant revision.

Conclusion
After the brief is in, don’t be shy about asking your 
senior colleagues for feedback. While praise is 
never unwelcome, don’t avoid thoughtful criticism, 
and treat notes for improvement as an opportunity 
to learn and improve. No one arrives at their first 
law job as a fully formed brief writer; the best legal 
writers developed their skills over years of practice. 
Remember that writing is a process of continual 
challenge and improvement.
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Practical Guidance Checklist

Managing & Responding to Client Needs
Much of a lawyer’s work is in response to a client 
asking for particular information or guidance. Even if 
you are not the one speaking directly with the client, 
it is important that you understand what the client 
is seeking in order to ensure your work product 
meets their needs. If you are not in direct contact 
with the client, you should work with the lawyer 
who is to gather the information required to tackle 
the project. If you managing the client relationship, 
you should ensure not only that you understand the 
client needs for the particular project, but also that 
you effectively manage expectations so that the 
relationship proceeds smoothly.

 ❏ The information below is useful both for in-
house lawyers managing and responding to 
internal business and stakeholder needs, and for 
outside counsel managing and responding to 
client needs.

 ❏ Is the client asking the right question? You 
can’t be sure of this without understanding the 
business goal or concern that led to the client’s 
ask. Always probe where the task fits into the 
larger business or risk avoidance framework; 
if you aren’t in direct communication with the 
client, explore the reasons underlying the 
ask with the supervising lawyer or the lawyer 
maintaining the client relationship. Sometimes 
the client thinks the only way forward is through 
a legal solution or a legally risky path, when 
really there are alternatives to achieve the 
client’s end goal that involve far less risk. Probe 
and find out.

PRACTICE TIP: Try asking: “Why is the client [concerned 
about/interested in] exploring this?” or “What is the end 
goal for the client?” “Why” is always a valuable question, 
but needs to be phrased in a way to avoid sounding like 
you are “second guessing” the client (or the more senior 
lawyer on the matter). When you have an established 
partnership with your client or senior lawyer, it is far 
easier to gauge how to accomplish this. But at the 
outset of the relationship, phrase it in terms of wanting 
to ensure you provide a targeted work product as 
efficiently as possible. You can also ask if other options 
have been considered or exhausted.

 ❏ Understand the client’s availability for follow-
up questions. Questions frequently arise 
throughout the course of a task or project that 
require follow-up with the client for clarity or 
direction. Discuss this reality with the client and 
ensure you understand the best approach to 
such situations. If the client prefers regularly 
scheduled meetings, schedule those up front 
on the assumption that they will be needed; 
they are easy to cancel if they aren’t needed. 
Understand if the client prefers to be contacted 
using a particular vehicle (phone, email, 
etc.) or at a particular time. Working around 
their preferences will improve results – not 
only will they be easier to reach, resulting in 
faster turnaround, but they will appreciate 
your consideration, resulting in a stronger 
partnership generally.

 ❏ Discuss the time required and any cost of the task 
up front. Can you estimate time and, if applicable, 
cost now, or will you need to budget out possible 
scenarios? Being as up-front as possible with the 
client isn’t rude or off-putting, but instead can give 
the client more of a feeling of control. This is true 
regardless of whether the client is a corporation or 
a business partner (though the dollars and cents 
may not be applicable or your responsibility in all 
instances). Discuss possible ways of reducing lead 
times and costs, and establish points when you 
will check in with the client about progress and 
costs to date. Legal problems are stressful. Part of 
what you are selling is a feeling that risks are being 
competently contained and costs are manageable. 
Communication is critical in setting expectations.

 ❏ Review the engagement terms. If you are 
responsible for managing the client relationship 
with respect to a project or task, talk about the 
engagement and how billing will be handled, 
whether it is a new relationship or you are 
confirming existing relationship details. If working 
with an existing client on a new matter, always 
familiarize yourself with the work history and billing 
details before the meeting. The client is coming 
into the meeting with full knowledge of this 
history, so it is best to be on the same page about 
what the relationship has looked like in the past.
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 ❏ Discuss risk tolerance. Before making decisions 
relating to strategy, explicitly ask the client 
about the level of risk they are willing to accept. 
This may require a discussion of time and cost 
implications of alternate approaches for the 
overall engagement or discrete assignment. 
Lawyers may try to reduce risk to zero, but 
business people may view risk differently and 
even see risk as a possible opportunity in some 
situations. Ask and be sure you understand the 
client’s end goal.

 ❏ Discuss access to client resources. Will you need 
access to files, facilities, company employees, 
or officers? Begin discussing what this might 
look like and how it will impact the client. Access 
issues may impact the scope of a task. It is not 
unusual for a client to ask for general research 
or guidance in a way that does not require the 
lawyer to have access to any company resources 
and, if the general information provided makes 
a broader project or strategy appear desirable, 
expand the scope at that point.

 ❏ Review benchmarks. What benchmarks will the 
client need to track the project or task? Lawyers 
and legal departments are utilizing benchmarks 
and metrics more frequently than they once 
were, and it is important to understand how your 
client is being measured and what they track to 
ensure you are providing the information and 
support they need. For some projects, the client 
will be required to keep an executive board or 
senior leadership informed of its progress and 
developments. In such cases, ask when and 
in what detail they must report to the relevant 
stakeholder, and how you can help them meet 
their deliverables.

PRACTICE TIP: If you know that the client will require 
certain information by a particular date, provide it 
proactively ahead of the deadline. Add check-ins to your 
calendar a week before the client’s internal deadlines 

and contact the client to make sure that the deadline 
hasn’t changed. Send them what they need several days 
in advance of the deadline and follow-up to make sure 
that they do not need anything else. Whenever possible, 
minimize your contact’s work to manage your matter.

 ❏ Review disclosure obligations. Ask the client 
whether the issue will be relevant to regulatory 
filings, and discuss those deadlines and 
whether you will need to provide information or 
be available to respond to questions closer to 
any deadlines.

 ❏ Is the underlying risk/problem likely to recur? 
Keep this in mind when thinking about the 
work product you will provide to the client. If 
an issue/task comes up often, talk about ways 
to efficiently tackle it on an ongoing basis so 
you can avoid reinventing the wheel. Can you 
provide some templates or research that the 
client can reuse? If you are outside counsel, 
can you train/involve in-house personnel? Can 
you add value and get a foot in the door for a 
deeper relationship with the client?

Editor’s Note: This document is part of a series  
focused on lawyer development. For more information, 
see the Lawyer Development Toolkit and In Focus: 
Lawyer Development.  

https://www.bloomberglaw.com/product/BLIC/page/blic_lawyer_development_toolkit
https://www.bloomberglaw.com/product/BLIC/page/blic_infocus_lawyer_development
https://www.bloomberglaw.com/product/BLIC/page/blic_infocus_lawyer_development
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Practical Guidance Checklist 

Responding to Mistakes
This checklist is intended to provide some general 
guidance if you realize you may have made a mistake 
on a legal matter.

A few items to keep in mind:

• Not all mistakes are equal. Some may have a 
simple fix and some may be more complicated.

• Legal ethics is a specialized area full of nuance so 
consider seeking expert guidance, especially for 
more serious issues.

• Be mindful of the existence of attorney-client 
privilege when disclosing the error to  
internal counsel.

• Exercise care when disclosing potential errors to 
the client to avoid negating insurance coverage.

For resources on a lawyer’s ethical obligations, 
including ethics opinions, state ethics rules (click 
on any state in the map), secondary sources, 
and more, see ABA/BLAW Lawyers’ Manual on 
Professional Responsibility.

 ❏ Don’t ignore it. Ignoring a potential issue or 
hoping no one notices has been proven to be a 
poor strategy. And fraudulently concealing an 
error is not something you want to be accused 
of doing.

 ❏ Don’t jump to conclusions. It is tempting to 
start playing out worst case scenarios. Try to 
stay calm and measured so you can thoughtfully 
consider your options and next steps.

 ❏ Be proactive. Once you realize a mistake has 
been made, conduct your own investigation 
about the cause of the mistake, the scope of 
the mistake, whether it can it be rectified, and 
what the potential ramifications are for the 
client. Before discussing it with someone, get all 
the information together to be able to answer 
the most predictable questions and have a 
suggested plan of action ready. Being proactive 
about responding will show you are taking the 
mistake seriously and don’t expect others to 
clean up your mistakes.

PRACTICE TIP: Depending on the size of the mistake, 
this internal investigation could take as little as 15 
minutes or as long as several hours. However, you don’t 
want to wait several days before taking affirmative steps 
to rectify the mistake or disclosing it to a supervising 
attorney to ask for guidance.

 ❏ Seek practical guidance, especially for smaller 
mistakes. Determine with whom to discuss the 
mistake, as well as the timing. The timing likely 
will depend on the gravity and urgency of the 
matter. It is prudent to disclose the mistake and 
seek guidance as soon as you have wrapped 
your arms around the problem.

 ❏ Seek ethics guidance, especially for more 
serious mistakes. Many firms have an ethics 
committee that fields questions about ethical 
issues. Bar associations also have ethics hotlines 
where you can seek confidential guidance on 
the rules of professional responsibility. Both 
are great resources, along with mentors and 
colleagues. BUT, before seeking guidance from 
internal resources, you should confirm the scope 
of any attorney-client privilege with such internal 
counsel. Some communications with internal 
ethics counsel may be privileged and thus not 
subject to disclosure to the client, and some 
may not. This issue must be raised at the outset 
before disclosing the facts concerning the 
potential error.

 ❏ Your response is important. How mistakes are 
handled is often even more significant than 
the mistake itself. Be honest and own your 
mistakes. Attempting to deflect blame or delay 
reporting the issue ultimately is unlikely to work 
in your favor.

 ❏ Carefully consider whether an error was made 
before disclosing externally. Although lawyers 
owe certain ethical duties of communication 
to clients,before disclosing any potential error, 
consider: (1) whether an error was in fact made 
and (2) whether the error is likely to harm 
or prejudice the client. Some errors, even if 
deemed harmless, could cause the client to 
consider terminating the representation. Such 
errors would likely need to be disclosed to a 
client. Obviously not all errors are created equal. 

https://www.bloomberglaw.com/product/mopc/page/mopc_home
https://www.bloomberglaw.com/product/mopc/page/mopc_home


10

Litigation Essentials: Tools and Insights for the Modern Practitioner

Some may be minor and fixable, while others are 
substantial and are damaging to the client. If you 
are unsure whether the error should or must be 
disclosed to a client, it is wise to consult with an 
ethics lawyer. For more on a lawyer’s obligations 
to disclose potential errors to clients, see, e.g., 
Ethics Opinions Search.

PRACTICE TIP: Some mistakes won’t rise to the level of 
needing to tell the client. For example, if you forget to add 
a case citation or fact to an opening brief on an issue, but 
are able to include it in the reply brief without objection 
so there is no harm, no foul, that may not need to be 
disclosed to the client. Use your judgment and discuss 
your mistake internally before revealing it externally.

 ❏ Carefully choose your words with the client. 
Disclosing a mistake to a client is an issue that 
should be vetted with legal ethics experts. 
While it is often advisable, even when not 
ethically required, to be up front about an error 
being made and discuss potential recourse 
for the client (e.g. seeking independent 
counsel; right to terminate the representation), 
discussing liability could vitiate any insurance 
coverage. Thus, great care must be taken when 
communicating with the client.

 ❏ Consider whether the representation can 
continue. Once a conflict arises to a certain 
level between a lawyer and a client, the 
representation cannot continue. If the mistake 
is significant, raise the issue with ethics counsel 
who will be able to conduct the appropriate 
conflicts analysis.

Editor’s Note: This document is part of a series  
focused on lawyer development. For more information, 
see the Lawyer Development Toolkit and In Focus: 
Lawyer Development. 

https://www.bloomberglaw.com/product/mopc/search/results/7abb34710c9ad6d3ff44422768fdc4ba
https://www.bloomberglaw.com/product/BLIC/page/blic_lawyer_development_toolkit
https://www.bloomberglaw.com/product/BLIC/page/blic_infocus_lawyer_development
https://www.bloomberglaw.com/product/BLIC/page/blic_infocus_lawyer_development
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It is competitively imperative for lawyers to 
understand how to best utilize the latest legal 
research technologies. Rule 1.1 of the ABA 
Model Rules of Professional Conduct provides 
that attorneys must provide competent 
representation. Comment 8 to that rule clarifies 
that competence entails not only staying abreast 
of legal developments, but also the benefits and 
risks of using technology. Though not all states 
have adopted similar language, it is hard to argue 
against the need for lawyers to be technologically 
competent. Research is a cornerstone of a 
lawyer’s skills, and research has evolved to be very 
dependent on technology. Thus, to competently 
serve clients, an attorney must understand and be 
comfortable using technology.

The following overview highlights the benefits and 
the risks of using modern, digital tools to perform 
data-driven research and analytics. For more on the 
tools discussed in this Overview, see Overview – 
Using Litigation Analytics, Overview – Using Points 
of Law, Overview – Using Bloomberg Law Dockets, 
and Overview – Using Brief Analyzer.

The Benefits

Increased Efficiency
A significant benefit of digital research platforms 
and analytics is increased efficiency. Attorneys read 
through legal opinions and make connections every 
day, but there is a limit to how much one person can 
read and comprehend. Modern research technology 
can make associations instantaneously. This 
technology helps attorneys sift through thousands of 
cases quickly and comprehensively. These products 
can also help aggregate or summarize data in a way 
that is more useful.

For example, before litigation analytics were 
common, a partner may have asked a junior 
associate to find all summary judgment motions 
ruled on by a specific judge to determine how often 
that judge grants or denies them. The attorney could 
have done so by manually searching over PACER 
and/or by searching through court opinions, but that 
would take a long time. Now, Litigation Analytics 

can aggregate that data and provide an answer in 
seconds. Understanding that such products exist 
can be a game changer. Automating parts of the 
research process frees up time and effort for other 
activities that benefit the client and makes legal 
research and writing more efficient.

Tools like Points of Law, dockets and Brief Analyzer 
can also increase efficiency, especially when 
narrowing your research to confirm that you found 
everything on point. In the past, attorneys had to 
spend many hours (and lots of money) running 
multiple court opinion searches to ensure they 
did not miss a case on point. Now, there are tools 
that can dramatically speed up that process. For 
example, running a search over Points of Law can 
immediately direct you to other cases that discuss 
that same legal principle. Or, you can use dockets to 
find briefs filed in similar cases and see what cases 
those briefs cite. You can also run Brief Analyzer 
over that brief and quickly be directed to additional 
content such as Points of Law, other court opinions, 
briefs, Practical Guidance, or secondary sources to 
double check your own research.

PRACTICE TIP: Bloomberg Law does not charge by the 
search for court opinion searches. If your initial search 
was much too broad or much too narrow, you do not 
have to worry about immediately running a new and 
improved search.

Improved Quality
Because a digital research platform can sift through 
so much more legal data than a human can, there 
is an increase in the breadth and quality of the 
research. These products can make connections 
and associations that an attorney might not think 
to make and can overturn stones an attorney might 
not think to turn over. Digital tools help instill 
confidence that more relevant cases are reviewed 
than ever before.

An attorney can use Points of Law to find cases that 
cite that same legal proposition, or an attorney 
can search over dockets to efficiently find similar 
briefs. An attorney can also upload an opponent’s 
brief into Brief Analyzer and instantly see whether 
the cited cases are good law, as well as generate 

Practical Guidance

Understanding Research Technology

https://www.bloomberglaw.com/product/mopc/document/25153538088
https://www.bloomberglaw.com/product/blic/document/X4C0P3L0000000
https://www.bloomberglaw.com/product/blic/document/X4C0P3L0000000
https://www.bloomberglaw.com/product/blic/document/X9G7F5KK000000
https://www.bloomberglaw.com/product/blic/document/X9G7F5KK000000
https://www.bloomberglaw.com/product/blic/document/XBKJB4IK000000
https://www.bloomberglaw.com/product/blic/page/blic_home#advanced-search/points_of_law_search
https://www.bloomberglaw.com/product/blic/page/blic_home#advanced-search/edit/dockets_v3
https://www.bloomberglaw.com/product/blaw/analyses/briefs/new
https://www.bloomberglaw.com/product/blpg/page/pg_home
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a report with links to suggested content that the 
attorney may not have thought to research. All 
of these tools together increase the quality and 
breadth of an attorney’s research.

Increased Use of Data-Driven Decision Making 
& Transparency
There is a push in every business to use data-
driven decision making to formulate strategies 
and achieve the best results. The legal world is no 
different. And, in fact, attorneys already use data-
driven decision making all the time very naturally. 
An attorney uses their knowledge of their client, 
the facts, the precedent, expert opinions, and their 
own experiences to predict the likely result in a 
given matter. Digital research products enhance this 
process by providing more data on a wider array 
of variables so that an attorney can take even more 
information into consideration.

The more data and analytics can be used to 
bolster a decision, the greater the transparency. 
There is less reliance on anecdotes or personal 
experience that is divorced from concrete evidence 
driving decision making. It is one thing to feel that 
something is the case, it is another to have the 
evidence to back it up!

The Risks

Critical Thinking Still Required
Digital research and analytical tools should be seen 
as enhancing the legal research experience, not 
displacing the review, analysis, and judgment of an 
attorney. It is up to the attorney to think critically 
about the results. Just like an attorney might have 
to conduct several searches to zero in on the right 
answer to a legal question, or an online search 
engine might not provide the desired results on the 
first try, it is important to remember that solid results 
from an online tool does not equate with full results. 
As with any system, there is a logic to how natural 
language programs function and make connections. 
It is still vital to critically consider the results and 
make sure every avenue of research is pursued.

Most often, any given search over Points of Law, 
court opinions, or dockets needs to be tried a few 
different ways to make sure an attorney is seeing the 
most comprehensive list of results. Searches should 
also be conducted across multiple research tools, 

as each tool works a bit differently and may capture 
different results.

Due Diligence Still Required
Even though a tool may use a fancy algorithm to 
more efficiently find a case on point, attorneys 
must still conduct due diligence to confirm their 
results. That may mean employing more traditional 
research skills, like conducting Boolean court 
opinion searches, or consulting Practical Guidance 
or other secondary sources. While utilizing research 
tools that employ artificial intelligence or machine 
learning is a huge benefit, that does not absolve 
lawyers from ensuring those results are complete 
and accurate. See Checklist – Search Term Best 
Practices (Case Law Research) and Checklist – 
Narrowing Your Research for more on how to 
improve your research.

PRACTICE TIP: Since Bloomberg Law permits unlimited 
searching across the platform, attorneys can try all 
different kinds of searches without worrying about 
wasting charges on a “wrong” search.

Understand the Data Set & Functionality
All digital research and analytical tools provide 
results based on a data set or universe of legal data. 
It is critical that attorneys understand what makes 
up that universe. If an analytical tool is providing 
a statistical result, that result only applies to that 
specific universe of data that the analytical tool is 
using. Therefore, attorneys must be wary of any 
limitations to a given data set or universe and take 
them into consideration when relying on the result.

For example, if a statistic is derived from analyzing 
1,000 cases, that statistic is derived from those 1,000 
cases. That set of 1,000 cases may be the entire 
universe of what needs to be considered, it may be 
a representative sample of a larger universe, or it 
may be a random sample that is not representative 
of a larger universe. A lawyer must understand the 
scope of the data set that is being analyzed and 
understand its limitations.

PRACTICE TIP: Bloomberg Law’s Litigation Analytics 
provides statistics on motion grant and appeal rates 
using its opinion and BCite database. That means the 
universe for these statistics is limited to motions or 
appeals where an opinion was issued. Bloomberg Law is 
transparent about its universe for its analytical product; 
additional information is available about its tools by 
clicking on the “i” button.

https://www.bloomberglaw.com/product/blic/document/XAICGFO8000000
https://www.bloomberglaw.com/product/blic/document/XAICGFO8000000
https://www.bloomberglaw.com/product/blic/document/XDT9513S000000
https://www.bloomberglaw.com/product/blic/document/XDT9513S000000
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It is also important for an attorney to understand 
how all the variables are being defined in order to 
best understand the results.

The What, Not the Why
Statistics and data are subject to understanding and 
interpretation. In the best case, analytical tools show 
something is happening or predict that something 
may happen. However, it is vital to understand that 
the tool won’t tell you why that trend is occurring.

For example, an analytics tool might give you motion 
or appeal outcome statistics, but it will not tell you 
why the percentage is what it is. It may show you 
that one type of case takes longer to resolve than 
another, but it will never tell you why.

Assuming that correlation equals causation is a 
fundamental mistake. Attorneys must still apply 
reason and experience to predict what causal 
factors impacted a given outcome.

PRACTICE TIP: Assumptions underlie most of what 
we do – and they underlie how a system parses data, 
too. For example, the people who code an algorithm 
assume that specific variables are relevant to a given 
relationship. Assumptions are important, but they 
become a little dangerous when they are unexamined. 
The more you know about the assumptions underlying 
a data model or digital tool, the more you can be 
confident in the results. The more you are aware of your 
own assumptions, the more you can guard against those 
times they prove incorrect.

Editor’s Note: This document is part of a series focused 
on core litigation skills. For more information, see the 
Core Litigation Skills Toolkit and In Focus: Core Skills - 
Litigation. For more on lawyer development generally, 
see the Lawyer Development Toolkit and In Focus: 
Lawyer Development.

https://www.bloomberglaw.com/product/BLIC/page/blic_core_skills_toolkit
https://www.bloomberglaw.com/product/BLIC/page/blic_infocus_core_skills
https://www.bloomberglaw.com/product/BLIC/page/blic_infocus_core_skills
https://www.bloomberglaw.com/product/BLIC/page/blic_lawyer_development_toolkit
https://www.bloomberglaw.com/product/BLIC/page/blic_infocus_lawyer_development
https://www.bloomberglaw.com/product/BLIC/page/blic_infocus_lawyer_development
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Practical Guidance Overview

Guide to Choosing a TAR Workflow
Contributed by Kelly Atherton, Tara Emory, and Philip 
Favro, Driven Inc.

Lawyers should have a basic understanding of 
technology assisted review (TAR) so they can 
speak knowledgeably with clients and providers 
about whether to use TAR and, if so, which TAR 
workflow to use. In like manner, counsel must be 
able to communicate effectively with adversaries 
and the courts regarding the TAR process their 
clients have used.

Sifting through available information on TAR 
workflows and deciphering what information is truly 
actionable as opposed to a marketing pitch can 
be overwhelming and time-consuming. This guide 
assists parties with this process by describing TAR 
and TAR workflows, as well as factors to consider 
when selecting the optimal TAR workflow.

What Is TAR?
TAR is a supervised machine learning process 
whereby human reviewers train software to 
classify electronically stored documents (ESI) 
on its own. TAR is an iterative and interactive 
process between humans and the software. 
Humans review documents, make a binary 
decision on how to classify documents, such as 
responsive or not responsive, and submit the 
decisions to the software.

The software analyzes the features—usually words, 
phrases, and metadata—in the document that make 
it responsive, and then learns from it. With sufficient 
and appropriate training, the software builds a 
predictive model that it runs across all documents in 
the collection and assigns a predictive score to each 
document. It can then rank documents in order by 
likelihood of responsiveness.

What TAR Workflows Are Available?
The most common TAR workflows are often 
known as TAR 1.0 and TAR 2.0. These workflows 
are also commonly known by other terms. TAR 1.0 
is also called “predictive coding” and “sample-
based learning.” TAR 2.0 is also sometimes 

called continuous active learning and prioritized 
review. Some TAR providers also market a TAR 3.0 
workflow, while other providers view that as an 
application of a TAR 2.0 workflow using conceptual 
sampling for training.

Most producing parties leverage these workflows 
to defensibly eliminate from review and production 
documents predicted to be nonresponsive. 
Producing and receiving parties can also use TAR 
to prioritize documents for substantive review. 
Although TAR can be used for other purposes, 
particularly TAR 2.0, this article focuses on using 
TAR to search for responsive documents.

TAR 1.0
TAR 1.0 is commonly used in matters where it is 
appropriate to produce information without an 
eyes-on review of all documents in the production 
set. The result of a TAR 1.0 workflow is usually 
a production of documents that were largely 
unreviewed by the producing party, allowing the 
party to comply with production obligations as 
efficiently as possible. Because most documents 
are not reviewed, TAR 1.0 uses a sample, or control 
set, to estimate performance metrics.

TAR 1.0 is most efficient when all, or almost all, 
documents for the entire project are loaded into 
the database at the beginning of the project. A 
subject matter expert (SME) reviews and codes a 
randomly selected set of documents known as the 
control set. The control set measures how well the 
predictive model, described below, is performing 
throughout the training rounds.

The next step is to train and build the predictive 
model. To do so, the SME reviews and codes 
documents in rounds. The documents in the 
training rounds are usually selected by the 
software, such as documents it is uncertain how 
to classify, though human reviewers can also add 
additional training documents.

After human review is complete for each round 
of training documents, the predictive model then 
classifies or ranks all documents in the collection 
from most to least likely to be responsive. Each 

https://www.driven-inc.com/about/leadership-team/#expertsection
https://www.driven-inc.com/about/leadership-team/#expertsection
https://www.driven-inc.com/about/leadership-team/#expertsection
https://www.driven-inc.com/about/leadership-team/#expertsection
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time, the software uses the control set to estimate 
current metrics and improvement from prior 
training rounds. These training rounds continue 
until the predictive model has “stabilized,” meaning 
additional training has stopped significantly 
improving the model.

A cutoff point among the ranked documents is 
selected, above which documents are predicted 
responsive and below which documents are 
predicted not responsive. To determine the cutoff 
point, counsel often uses estimated recall for 
responsiveness, at times in combination with other 
metrics such as estimated precision.

Recall for responsiveness is the percentage of 
all responsive documents that the TAR software 
correctly identifies. If there are 100,000 documents 
in a review that are responsive and the TAR 
software identifies 80,000, then the recall would 
be 80%. Precision is the percentage of documents 
predicted responsive by TAR that are actually 
responsive. If the TAR software predicts 200,000 
responsive documents but only 100,000 are truly 
responsive, precision would be 50%.

Once a cutoff point is established, a review team 
may wish to do further review of documents 
predicted responsive before producing them. This 
review is usually performed only for documents 
that are potentially privileged or may contain other 
sensitive information. The documents below the cut-
off score generally are not reviewed or produced.

While some parties manually review all documents 
predicted responsive by a TAR 1.0 review, TAR 2.0 
is generally preferred when the goal is to review all 
responsive documents before producing them.

TAR 2.0
In a TAR 2.0 workflow, training of the predictive 
model and review of documents is performed 
simultaneously. Unlike TAR 1.0, which is focused 
on selecting the most useful set of training 
documents to efficiently build the predictive 
model, TAR 2.0 instead is focused on reviewing 
all responsive documents and avoiding review of 
nonresponsive documents. Also, unlike TAR 1.0, 
which relies on a control set to estimate how the 
model is performing, TAR 2.0 generally measures 
performance by how well TAR is finding responsive 
documents, though some samples are still used.

After an initial seed set is coded by human 
reviewers, TAR selects documents ranked highest 
as most likely responsive and they are batched 
for human review. As the review continues, coded 
documents are continuously submitted to the 
software as new examples, which further train 
the model and accordingly refine and improve its 
predictions of which documents are responsive.

The software continuously re-scores the documents 
and presents to human reviewers the next- highest 
scored unreviewed document for review. While 
the bulk of a TAR 2.0 review is almost always 
the highest ranked documents, a well-trained 
TAR model should also include other training 
documents. New documents can be added at 
almost any time during a TAR 2.0 review.

As this training and review process continues, the 
documents selected by TAR for next review round 
generally become less responsive. The review 
continues until the percentage of responsive 
documents becomes low enough that the volume 
of review to find the remaining responsive 
documents would be disproportionate under the 
circumstances. Stopping criteria generally include 
reaching a low responsiveness rate, desired recall 
rate, and low elusion rate. Elusion rate is the 
percentage of unreviewed documents that are 
responsive which is tested with a validation sample 
of unreviewed documents.

At the end of the training and review process, 
all documents identified as responsive will have 
undergone human review. The unreviewed, low-
ranked documents do not undergo human review 
and are not produced.

Should I use TAR 1.0 or TAR 2.0?
There are several factors for a party to consider 
when deciding whether to use TAR 1.0 or TAR 
2.0. Unless a regulatory or government agency 
mandates a particular TAR workflow and you are 
unable to negotiate a preferred alternative, there 
is no bright line rule to apply. Instead, counsel 
should weigh the importance of the various 
factors based on individual case strategy, review 
objective, resources, timeline, and risk tolerance. 
See Checklist—Considerations for TAR 1.0 Versus 
TAR 2.0.

https://www.bloomberglaw.com/product/BLPG/document/XEFQ1QD4000000
https://www.bloomberglaw.com/product/BLPG/document/XEFQ1QD4000000
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Practical Guidance Overview

Guide to Using Electronic Document Review Tools
There are many robust electronic document review 
tools available on the market. Although each tool 
is unique, many have the same or similar features. 
This document provides a brief description of 
the common features of most document review 
platforms. For more information on the review 
process, see Overview – How to Perform a First 
Level Document Review, Overview – How to 
Perform a Second Level Document Review, and 
Overview – Conducting a Privilege Review.

Getting Set Up
Most electronic review tools are accessible 
through the cloud and simply require a URL, 
username, and password. Sometimes for 
additional security, a review tool will have a two-
step authentication process.

After logging in, a reviewer should be at the tool’s 
default home tab or screen. Available project 
workspaces should be visible on the home tab or a 
dropdown menu. Although there may be multiple 
cases listed in the workspace, a reviewer usually only 
has access to the matter they’ve been assigned.

Choosing a Batch and  
Opening Documents
Within the case workspace, a reviewer will have 
access to the documents requiring review.

The most common way a reviewer is assigned 
material is in batches – a grouping of a set number 
of documents (50, 100, etc.), which may be 
adjusted to ensure that closely related documents 
are contained in the same batch (for example, 
those with familial relationships such as all emails 
in a chain).

A reviewer can check out a batch for review, 
or a supervisor may assign batches to specific 
reviewers. Once assigned a batch, a reviewer can 
view documents on the review tool’s documents 
tab or viewer, and can navigate within the batch to 
view other documents.

PRACTICE TIP: Sometimes an assigned batch will contain 
a mixture of both previously reviewed and unreviewed 

documents. For example, a batch of 100 documents 
may have 30 previously reviewed documents, leaving 
only 70 to review. Choose the option to view or filter by 
unreviewed documents to quickly begin the analysis of 
the remaining unreviewed documents.

Main Platform Review Components
Several platform features are usually available for 
reviewers to use during the course of their review.

• Layout: A reviewer has the option to choose 
different visual layouts. The best layout will 
display a large document view panel next to the 
tagging panel.

• Tagging Panel (or Coding Panel): This is the 
portion of the document review screen that 
allows for tagging (sometimes also referred to as 
coding), and often has an open text box where 
notes or questions can be typed for the second 
level review team or supervisor. For more on 
the primary components of a document review, 
see Overview – How to Perform a First Level 
Document Review.

PRACTICE TIP: A reviewer may also be presented with 
a default view that includes items such as a table at 
the top of their screen that that shows all documents 
in the batch. Such features may reduce the screen 
space available for displaying a document, or provide 
unnecessary visual distraction. They are generally able 
to be hidden or unselected.

• Format: A reviewer has the option to view a 
document in different formats. The options are 
usually viewer, native, extracted text or imaged 
(.png, .jpeg, .gif or .tiff). This allows a reviewer to 
select the view that works best for them.

PRACTICE TIP: More than likely, a reviewer will review 
the documents in the viewer format. However, some 
documents will be easier to work with in other formats. 
For example, a spreadsheet may need to be viewed 
in its native application to allow easy access to all 
worksheets, or a scanned document may need to be 
viewed as an image.

• Families and Other Related Items: This feature 
shows whether the document is a stand-alone 
document, a member of a family (such as an 
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attachment to an email), a duplicate, etc. This allows 
a reviewer to know whether a document should 
be viewed in connection with other documents 
for context and may be crucial if a review requires 
tagging all related documents alike.

• Persistent Highlighting: This feature allows 
highlighting of key terms in a document to 
assist a reviewer in determining responsiveness, 
privilege, etc. It is generally a feature that can be 
visible or hidden.

• Other Features: Other functions of the platform 
will allow a viewer to zoom in on documents 
with small text, print or download the document, 
and save the tags applied and move to the next 
document in the batch. A reviewer is also able 
to show and hide document lists and switch the 
tagging pane to the other side of the screen.

Tagging the Documents
A reviewer tags documents in the tagging panel 
based on instructions provided in the training 
protocol. For an overview of the training information 
generally provided, see Overview – How to Create a 
Document Review Training Binder.

Normally, the tagging panel will contain radio 
buttons or check boxes which reflect the tagging 
options available for a reviewer on the project. 
There may be separate sections or panes for 
different categories of tags. For example:

• A first level review pane may contain Relevant, 
Not Relevant, Responsive, Non-Responsive, 
For Further Review (if a reviewer can’t make 
an initial determination), Technical Issue (if a 
reviewer has problems opening/viewing the 
document) and/or Foreign Language options. 
For an overview of how to perform a document 
review, see Overview – How to Perform a First 
Level Document Review and Overview – How to 
Perform a Second Level Document Review.

• A privilege pane may contain Privileged, Not 
Privileged, or For Further Review options, as well 
as Attorney Client Communication, Attorney 
Work Product, Joint Defense, Withhold, and/
or Redact options. For more information 
on privilege review issues, see Overview – 
Conducting a Privilege Review.

• A confidentiality pane may contain Not 
Confidential, Confidential, Highly Confidential, 

and/or Attorneys Eyes Only options. Depending 
on the type of matter, the layout may also 
contain tagging choices so that reviewers 
can identify documents containing Personally 
Identifiable Information (PII) and Protected 
Health Information (PHI).

PRACTICE TIP: For many projects, review tools 
are configured so that a reviewer is prohibited 
from proceeding to the next document until they 
have completed all of the required tagging on the 
current document.

Moving Through the Batch and 
Checking It In
Once the document has been reviewed and 
properly tagged, a reviewer will select the Save and 
Next button (or the tool’s functional equivalent) 
to proceed to the next document. If the first 
document is a standalone document, then the 
second document in this batch may be completely 
unrelated to the first document. Conversely, if the 
first document is a parent document, then the 
second document will be the first attachment or 
‘child’ in that family of documents. When the last 
document in the batch has been completed, a 
reviewer can check the batch in as completed.

PRACTICE TIP: To ensure no documents were missed 
before checking in a batch, choose the option to view all 
of the unreviewed documents. If no documents appear, 
the batch has been completed.

In the event that a reviewer needs to exit a batch 
before they’ve completed it, they have the option 
to check in the batch as pending so that another 
reviewer can check it out at a later date to complete 
the work already started.

PRACTICE TIP: If you find that you are unable to check 
out a new batch, it could be because you still have a 
prior batch checked out. Check the status of the batches 
to find out if any are already assigned to you.

Editor’s Note: This document is part of a series focused 
on core litigation skills. For more information, see the 
Core Litigation Skills Toolkit and In Focus: Core Skills - 
Litigation. For more on lawyer development generally, 
see the Lawyer Development Toolkit and In Focus: 
Lawyer Development.
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Practical Guidance Overview 

Creating a Privilege Log
A privilege log is created during the course of 
discovery to identify and describe documents 
that are responsive to a discovery request, but 
are withheld from production on the basis of 
attorney-client privilege, work-product protection, 
or common interest privilege. The requirements 
when withholding privileged material are laid out 
in Fed. R. Civ. Pro. 26(b)(5)(A) and similar state 
procedural rules. When discoverable materials are 
withheld for privilege, FRCP 26(b)(5)(A) requires 
that the withholding party “expressly make” a 
privilege claim and “describe the nature of the 
documents, communications, or tangible things 
not produced or disclosed—and do so in a manner 
that, without revealing information itself privileged 
or protected, will enable other parties to assess 
the claim.” Smart Code®.

PRACTICE TIP: FRCP 45(e)(2)(A) lays out the rules for 
claiming privilege when responding to a subpoena. The 
language mirrors that of FRCP 26(b)(5)(A).

Producing a privilege log has become the 
universally accepted means in federal court of 
meeting these requirements and allowing for the 
requesting party and court to assess the privilege 
claims. Court Opinions; see Point of Law (POL). 
Many state courts also require privilege logs. See 
State Court Opinions.

Privilege Log Requirements
The Federal Rules do not specifically lay out the 
required contents or format for a privilege log. 
Many courts use their own tests for what constitutes 
an adequate privilege log, but most tests require 
the following elements: (1) the nature of the claimed 
privilege, (2) document date, (3) document type, 
(4) author and recipients of the document, (5) the 
roles of the author and recipients of the document, 
and the (6) subject matter of the document. Court 
Opinions; see also, POL; POL; POL. Other circuits 
require counsel to provide an explanatory affidavit 
along with the log. POL.

PRACTICE TIP: Although privilege logs are fairly 
standard, requirements do vary, so be sure to do 
research in the relevant jurisdiction. Additionally, check 
your local rules, as specific privilege log requirements 

can even vary by judge. Since creating a privilege log is 
a time- and labor-intensive endeavor, do this as early as 
possible in the discovery process so you can get started 
on your privilege log process alongside your document 
review and privilege review. For more on those aspects 
of discovery, see Overview – How to Perform a First 
Level Document Review and Overview – Conducting a 
Privilege Review.

Potential Waiver
It is vital to understand what is required in a 
privilege log and to take meticulous care in 
producing a defensible one. Failure to serve an 
adequate and timely privilege log can result in 
a waiver of any protection from discovery. Court 
Opinions; e.g., POL; POL.

When determining whether a privilege log is 
adequate, many courts will ask if it establishes 
each element of the claimed privilege as to each 
withheld document (e.g., POL; POL) – that is, 
whether it provides sufficient information to allow 
the other party to assess the privilege claim, and to 
allow the court to rule on the merits of a privilege 
objection. See Court Opinions; Court Opinions. 
Accordingly, it is a good idea to keep these 
elements in mind when crafting and evaluating 
the log. For more on attorney-client privilege, see 
Overview – Attorney-Client Privilege. For more 
on work product protection, see Overview – Work 
Product Doctrine.

Courts differ on what they consider when deciding 
whether a log is timely. Many will look to FRCP 
34, which sets a 30-day time limit to respond to 
discovery requests, and apply that to the provision 
of privilege logs. However, many courts use this as 
a guide, and not a per se rule. Smart Code Court 
Opinions. When a privilege log is challenged 
on timeliness, courts will often take into account 
other relevant factors, such as any mitigating 
circumstances, reasonable requests for extension, 
whether the producing party acted in good faith, 
and whether the opposing party was prejudiced 
by the delay. Court Opinions. Be sure to carefully 
review local rules and procedures and applicable 
court orders for requirements, expectations, and 
timing concerning production of a privilege log.
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PRACTICE TIP: When document production is made on 
a rolling basis, the parties might agree that the privilege 
log can also be produced on a rolling basis, and the final 
privilege log is due 30 days after the last production. 
Parties should endeavor to agree on privilege log 
deadlines as part of their discovery agreement.

Crafting the Privilege Log
Creating a privilege log involves striking a balance 
between disclosing enough information so that 
opposing counsel can assess the legitimacy of 
claims of privilege, and not revealing so much 
information that privileged content or case strategy 
is disclosed. Be mindful of this balance as you 
draft a privilege log that meets all of the elements 
required by the court.

Nature of Privilege Claim
The log should identify which privilege is being 
claimed for each document: attorney-client 
privilege, work-product privilege, common-interest 
privilege, or a combination of privileges. This 
enables opposing counsel to understand what 
claim is being asserted over each document. Be 
careful when choosing whether and which privilege 
claim to assert – each privilege claim asserted 
should be justified by the contents of the log. See 
Court Opinions. Generic descriptions will not 
suffice if they do not sufficiently describe the basis 
for the claims of privilege. See Court Opinions. As 
discussed in the Potential Waiver section, above, 
each element of the claimed privilege must be 
established on the log. Court Opinions.

Date of Document
The date of a document is useful information for 
identifying documents and organizing the privilege 
log. When read with other information on the log, 
the document date should be consistent with the 
claim of privilege. For example, a work product 
document cannot be dated before the time when 
litigation was anticipated.

Document Type
The privilege log should provide the type 
of document, whether it is an email, letter, 
memorandum, standalone document (Word 
Document, PDF, Excel Spreadsheet or PowerPoint 
presentation), or physical material.

Author/Sender and Recipients
Identify the author or sender and recipients of 
a document or communication, including any 
individual who was copied or bcc’d on an email. 
When preparing the log, the preparer should ensure 
that none of the recipients is left out. Sometimes, 
email addresses need to be investigated to 
determine if a third party was on the communication. 
If so, the entry may need to be removed from the log 
and the document produced.

PRACTICE TIP: Privilege calls on a document can change 
over the course of discovery, particularly with email strings. 
This will ordinarily necessitate changes to the privilege 
log. For example, an email string might appear privileged 
the first time it is reviewed, and be appropriately logged. 
Review of a new custodian’s documents might reveal 
that the email string was later forwarded to a third party, 
breaking privilege. In that case, the first instance of the 
email should be removed from the log and produced. 
Document review software can assist with tracking 
productions and revisions to the privilege log.

Roles of the Author/Recipients
This information further describes the relationship 
of the author and recipients to the producing 
party. This will identify who is outside counsel, in-
house counsel, legal staff, management, or other 
company employee. This information will typically 
show the involvement of attorneys and that the 
communication was not disclosed to a third party.

PRACTICE TIP: There are different ways to provide 
this information. One way is to include job categories 
on the log, such as “in-house counsel” and “company 
management.” Sometimes, a “key players” list can 
be produced with the log that identifies individuals 
commonly on the documents or communications. 
Often, attorneys are denoted on the log with an asterisk. 
However you are describing roles, double check that all 
attorneys have been noted before producing the log.

Subject Matter/Content Description
This portion of the log is the most important for 
satisfying the requirement to provide enough 
information for the opposing party to evaluate claims 
of privilege. At the same time, these descriptions 
must be written carefully to be sure they do not 
inadvertently reveal privileged information.

An example description for an attorney-client 
privilege claim that reveals too much information 
might be “Email from outside counsel to company 
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management providing legal advice and advising 
against proceeding with proposed acquisition.” 
Instead, the description could read: “Email from 
outside counsel to management providing legal 
advice regarding potential risks of proposed 
acquisition.” This strikes the balance of providing 
enough information to evaluate the claim without 
revealing privileged information.

PRACTICE TIP: The verbs associated with legal advice 
will often indicate the strength of the privilege claim. The 
verbs also may indicate whether the entire document 
should be withheld or whether it should be produced 
in part, with some language redacted. For example, 
“providing legal advice” is a much stronger claim 
than “referring to legal advice.” An email that directly 
provides legal advice is more likely to be properly 
withheld in its entirety. An email that only refers to 
legal advice may just need redaction of a sentence or 
two unless the reference is the entirety of the email. 
Whenever it is accurate, use the strongest language 
possible to make a strong privilege log.

For work product protection, the description 
should reflect that the document was prepared 
in anticipation of litigation. And if applicable, the 
description should also include that the document 
reflects an attorney’s mental impressions. 
Example descriptions might be: “Work product 
prepared at the direction of counsel concerning 
potential litigation regarding antitrust claim.” 
Or, “Draft memorandum prepared by counsel in 
response to trademark litigation and reflecting 
attorney mental impressions.”

PRACTICE TIP: One way to help protect against 
privileged information from getting out and to ensure 
consistency across the log is to limit the words and 
phrases that will be used in the description. Document 
review software can be programmed to limit word 
choices for type of document, sender, recipients, action 
verb concerning legal advice (providing, requesting, 
reflecting, etc.), and the subject matter description so 
that the privilege log language will be consistent.

Other Information
Other information that might be useful or required 
to be on the log are the document ID, custodian, 
beginning Bates Number, ending Bates Number, 
document extension (.msg, .docx, .xlsx, etc.), page 
count, and indication of whether the document 
is withheld completely or redacted. Check the 
rules of your court to ensure you are providing 
a privilege log that meets all expectations. 
Additionally, providing useful information, that is 
not a heavy lift to include, even if it isn’t technically 
required, can be a good way to maintain a cordial 
relationship with opposing counsel.

Email Strings
There is some disagreement among courts as to 
whether each email in a string must be logged. 
See Court Opinions. Assuming they are responsive 
to the subpoena or discovery request, the earlier 
emails in the string should each have their own log 
entries. However, some parties follow the practice 
of only logging the top email in a string or the top 
redacted email. Check your jurisdiction’s rules to 
make sure that this practice is permitted before 
following it.

PRACTICE TIP: If your jurisdiction’s rules concerning 
privilege log practices are unwritten or unclear, consider 
addressing these issues in your discovery plan with 
opposing counsel with agreed-upon rules.

Process of Producing Privilege Logs
Privilege logs will often be produced on a rolling 
basis as discovery and document productions 
unfold, and in a large document review, can easily 
have hundreds of entries. When this is the case, 
you may need a team of attorneys to help review 
privileged documents and craft the privilege log 
entries. Document review software can help make 
the process more efficient, as described in the 
Subject Matter/Content Description section, above.

The privilege log team is often an extension of the 
privilege review team. See Overview – Conducting a 
Privilege Review. As with every aspect of document 
and privilege review, the review team should be 
given clear instructions and should elevate any 
questions they have about how to treat potentially 
privileged documents to a supervising attorney.
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The attorney in charge of the privilege log creation 
should be sure to keep careful track of what 
documents have already been logged and how 
privilege determinations have been made on 
tough call documents. Also, they should ensure 
that the content and style of privilege logs remain 
consistent throughout the matter.

PRACTICE TIP: Opposing counsel will often exploit any 
inconsistencies in the privilege log to challenge privilege 
claims. Review the log carefully before producing it 
to ensure that privilege claims and the descriptive 
language are consistent. As tough privilege calls come 
up throughout the matter, be sure to keep a record of all 
the decisions in a master privilege file. That way, when 
a related document or subject comes up again further 
down the discovery road, you can easily find out how 
you treated similar information or communications in the 
past, and keep your privilege calls consistent.

Editor’s Note: This document is part of a series focused 
on core litigation skills. For more information, see the 
Core Litigation Skills Toolkit and In Focus: Core Skills - 
Litigation. For more on lawyer development generally, 
see the Lawyer Development Toolkit and In Focus: 
Lawyer Development.
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Practical Guidance Overview

Receiving Inadvertently Disclosed Documents
Litigation typically involves significant document 
production, which, in turn, involves extensive 
document review. See Overview – How to 
Perform a First Level Document Review. Some 
of the documents reviewed for relevance and 
responsiveness will almost certainly contain 
privileged communications or attorney work 
product and should be withheld. Locating these 
privileged documents requires careful review of all 
relevant and responsive documents. See Overview 
– Conducting a Privilege Review. Sometimes, 
however, even with the greatest of care, privileged 
or work product documents slip through the cracks 
and are unintentionally produced to another party.

A party on the receiving end of an inadvertently 
disclosed document is obligated to take certain 
steps. While a producing party must act to lessen 
the impact of the disclosure and ensure that 
any asserted privilege has not been waived, the 
receiver must take steps to comply with procedural 
and ethical rules. For more on what to do if you 
inadvertently produce a privileged document, see 
Overview – Privilege Clawbacks.

The following discusses what steps to take if you 
discover that a document that was produced to 
you appears to be privileged, or you are notified of 
such an inadvertent disclosure.

Understanding Your Ethical Obligations
It is imperative that you understand the applicable 
state’s ethical obligations to determine what to 
do first. Under ABA Model Rule of Professional 
Conduct 4.4(b), if a recipient finds a document that 
they know or reasonably should know is privileged, 
they must promptly notify the producing party. 
Thus, in a state that follows the model rule, the 
first obligation is notification to the producing 
party. Filter this search of ABA ethics opinions 
and state legal ethics opinion digests for more on 
inadvertent disclosure obligations.

PRACTICE TIP: Remember that not all states follow the 
model rule. In particular, be aware that a few states have 
stricter ethical requirements that go beyond the ABA 
Model Rule to simply notify the sender. In these states, 

when there is inadvertent disclosure, the attorney must 
immediately stop reviewing the document (sometimes 
referred to as “down tools”), notify the producer, and 
return the document, or otherwise follow their state’s 
rules. See, e.g., state legal ethics opinion digests search.

For the receiving party, knowing the applicable 
ethical standards is critical. A failure to comply with 
these requirements could lead to serious ethical 
ramifications. For example, the producing party 
may file a motion for sanctions, including attorney 
disqualification, for failure to properly handle an 
inadvertently disclosed document, especially if the 
attorney tried to obtain an unfair advantage. See, 
e.g., Court Opinions.

Check for a Controlling Agreement  
or Order
Another initial step is to determine whether the 
litigation’s parties are governed by a court order 
or agreement that sets forth the procedure for the 
return of an inadvertently disclosed document or 
other information. These provisions may be a part 
of a protective order that is signed by the court, or 
a standalone agreement between the parties.

If there is a governing order or agreement, you 
must follow the terms of that order or agreement 
regarding notification and the return or destruction 
of the document.

Return, Destroy, or Sequester
After notification, if in federal court, FRCP 26(b)
(5)(B) governs the next steps. Specifically, the 
receiving party must sequester (put aside and 
prevent further review), return, or destroy the 
document and any copies, must not use it, and 
must not disclose it to anyone else. If the receiving 
party had already further distributed the document 
before realizing it may be privileged or before 
being notified of the document’s status, the 
receiving party must also take reasonable steps to 
retrieve the document. Smart Code®.

PRACTICE TIP: During discovery, a party who received 
an inadvertently disclosed document may have 
forwarded that document on to co-counsel or elsewhere 
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prior to realizing or being notified that the document 
may be privileged. If that occurs, FRCP 26(b)(5)(B) 
provides that the party must take reasonable steps to 
get the document back. This does not conflict with the 
ethical obligation to notify the sender that the document 
may be privileged, because this is the circumstance 
where the receiver distributed the document before 
realizing that it may be privileged.

If the receiving party does not believe the 
document is privileged or otherwise protected or 
believes that the producing party has waived the 
privilege or protection, the next step would be to 
sequester the document and file a motion under 
seal with the court requesting a determination 
of whether the document is privileged, and/or 
whether that privilege was waived. See FRCP 26(b)
(5)(B); Smart Code. For more on waiver, attorney-
client privilege, and work-product protection, 
see Overview – Attorney-Client Privilege and 
Overview – Work Product Doctrine. For court 
opinions discussing waiver and inadvertent 
disclosure, see this Court Opinions Search and 
filter by the relevant jurisdiction.

Do Not Use it
Unless there has been a ruling by the court that 
the document is not protected, you typically 
cannot use the inadvertently produced document, 
especially not to gain a tactical advantage in the 
litigation. If you do, you could face disqualification 
or sanctions. See Court Opinions. Be sure to 
carefully research the rules in your jurisdiction, and 
if there is any question as to what steps to take, 
consult with a legal ethics expert to confirm that 
you stay within ethical bounds

Editor’s Note: This document is part of a series focused 
on core litigation skills. For more information, see the 
Core Litigation Skills Toolkit and In Focus: Core Skills - 
Litigation. For more on lawyer development generally, 
see the Lawyer Development Toolkit and In Focus: 
Lawyer Development.
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Practical Guidance Checklist 

Effective Time Management Techniques
This checklist provides several ideas for managing 
your time more effectively.

 ❏ Keep a running to-do list. Each morning, 
review your to do list and prioritize what is most 
pressing and needs to be completed that day. 
At the end of each day, review and update the 
list as needed. Constant prioritizing helps avoid 
procrastination and promotes efficiency.

 ❏ Establish checklists. In addition to having a 
running to do list, establishing checklists for 
any given task can also help you focus and be 
more efficient in completing that task. It can also 
serve as a safeguard against forgetting to do or 
include something.

 ❏ Utilize your calendar. Enter all deadlines into 
your calendar. For major deadlines, enter 
reminders in advance to give yourself plenty of 
time to meet all deadlines.

 ❏ Block off calendar time to work on different 
tasks. Blocking off chunks of time on your 
calendar to work on different tasks can be 
very helpful, especially for tasks with firm 
deadlines. But many routine tasks can also 
be built into your schedule, such as reviewing 
emails or accomplishing to do items that can be 
dispensed with in a short span of time. These 
blocks of time can be utilized on a daily or 
weekly basis. Knowing you have time dedicated 
to completing other tasks will help you focus 
on the task at hand. For longer term tasks, try 
blocking off times for each distinct subpart.

PRACTICE TIP: This method of time management works 
but requires self-discipline. If you block off the time to 
devote to a task, barring an emergency, you need to 
follow your schedule.

 ❏ Set time limits to complete tasks. Rather than 
starting a task and working on it until it is 
completed, it’s often best to set limits on how 
long to spend on a given task. Knowing you 
have a set block of time to complete a task can 
help you focus and be more efficient.

 ❏ Limit email distractions. The constant receipt 
of emails is distracting and derails productivity. 
As mentioned above, an idea that is often 
mentioned is dedicating discrete blocks of time 
to reviewing emails. While that may work some 
of the time, attorneys are often called on to 
respond to crises, and reacting and responding 
in real time is often critical. A middle ground is 
to quickly scan emails as they are received to 
determine if they require immediate attention. 
If not, you can more closely consider them at a 
later time (i.e., when you are not in the middle of 
trying to accomplish a discrete task).

 ❏ Avoid multitasking. While not always possible, 
multitasking can reduce efficiency and 
ultimately waste time. If a task requires complete 
focus, it’s best to work on that task alone and not 
attempt to tackle multiple tasks at once.

 ❏ Build in some down time. Before transitioning 
from one task to another, build in a short break 
to get coffee, lunch, or take a walk. Transitioning 
between tasks isn’t instantaneous – your brain 
needs time to shift from one task to the next. 
Recognizing that and incorporating some 
transition time into your schedule will help 
promote efficiency and overall well-being.

 ❏ Be realistic and don’t overpromise. Be honest 
with your supervisors to set reasonable 
expectations about when you can accomplish 
a task and try to adhere to those expectations 
as best you can. Deadlines are not always up 
to you, but not being truthful about how long 
things take can negatively impact your schedule 
and reputation should you fail to deliver. And if 
you are running behind on a task, communicate 
that information to your supervisor as soon as 
you can (ideally with a proposed solution).
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 ❏ Delegate if possible. Delegation can sometimes 
feel like it’s more work than its worth. But if you 
are able to delegate a task to someone else, that 
is often the best way to manage your own time. 
Delegation requires providing clear instructions 
and deadlines to set expectations. Do not forget 
that delegation still requires supervision, so you 
must take that into account. The good news is, 
each time you delegate to the same person, less 
hands-on supervision should be required.

 ❏ Recognize what works best for you. Everyone 
is different and not all techniques feel 
comfortable for everyone. Recognize what 
works best for you and then optimize that 
method. For instance, if you are not a morning 
person, don’t try to start your day earlier than 
you are ready to be efficient. If you work best 
later in the day, prioritize those times in your 
schedule to focus.

Editor’s Note: This document is part of a series  
focused on lawyer development. For more information, 
see the Lawyer Development Toolkit and In Focus: 
Lawyer Development.
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Practical Guidance Checklist 

Proofreading & Quality Control
 ❏ Read the text without citations and vice versa. 

Read the text through without bothering 
with the citations. Then read the citations 
by themselves, once to check the format 
and another time to check their substance, 
completion, and accuracy. See Checklist – 
Bluebooking. Cross-check any references to the 
record or to exhibits to make certain that they 
align properly.

 ❏ Read aloud or backwards. There are several 
tricks for finding mistakes/typos that are time 
consuming but very effective. One is to read 
the text out loud. Not only will this help you 
find typos and missing words, but you will find 
awkward passages by stumbling over them 
verbally. Microsoft Word also has a read aloud 
feature that you can use so that you can listen to 
your writing audibly. Another method is to read 
backwards. Start at the end of the brief and work 
forward, one word at a time. This forces you to 
ignore the meaning of the words and look only 
at the words.

 ❏ Get a fresh pair of eyes to review it. A second 
(and third) set of eyes is your best friend for 
proofreading. In fact, get a lawyer familiar with the 
case AND a person who is not familiar with it to 
review the draft. They will catch different things.

• Check compliance with all rules. In litigation in 
particular, there are often rules about page limits, 
font size, and other formatting requirements. 
Before filing with a court or agency, check to make 
sure your document is compliant with all rules. 
Be sure to check not only the relevant court rules, 
but also the local rules and the presiding judge’s 
policies and procedures.

PRACTICE TIP: Be wary of trying to circumvent the 
rules on font size and page counts. Some courts have 
gotten wise to the trick of stuffing long citation strings 
into footnotes in a smaller font. Check the local rules 
and the judge’s policies and procedures to be sure 
that’s permitted. Some courts have a strict word count 

that includes footnotes to avoid this; others require 
footnotes to be in the same font as the rest of the brief. 
In short: don’t assume you can wedge long string cites 
into a brief without accounting for every letter in the 
overall word count.

 ❏ Do a comprehensive final review at the end. 
When the final document or filing is prepared, 
review each and every piece again. Don’t 
forget headings and exhibit names (too often 
those will include a typo, or there will be three 
different “Exhibit 2” headings). Be sure to review 
the caption carefully – it is frequently added at 
the start of drafting and never reviewed again 
for any changes or mistakes. If you are filing 
electronically, open each and every piece of 
the filing and verify that you have the right file, 
that it is the final version, and that it is in order. 
Consider creating a code for your file names that 
ensures that you only upload the final version 
of a document, and organize and name filings 
electronically such that it is easy to verify that 
you have every attachment.

Editor’s Note: This document is part of a series focused 
on core litigation skills. For more information, see the 
Core Litigation Skills Toolkit and In Focus: Core Skills - 
Litigation. For more on lawyer development generally, 
see the Lawyer Development Toolkit and In Focus: 
Lawyer Development.
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